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284 EX PARTE GARLAND. 

RECENT AMERICAN DECISIONS. 

Supreme Court of the United States. 
EX PARTE GARLAND. 

The Act of Congress of January 24th 1865, prescribing an oath to be taken by 
attorneys, is unconstitutional as applied to attorneys of this court who were 
admitted before the passage of the act. 

Even if the act were constitutional, the oath could not be exacted from an 
attorney who has been pardoned by the President for all offences arising from par- 
ticipation in the rebellion. 

On motion for leave to practise as an attorney. 

The opinion of the court was delivered by 

Field, J. — On the 2d of July 1862, Congress passed an act 
prescribing an oath to be taken by every pei*son elected or 
appointed to any office of honor or profit under the government 
of the United States, either in the civil, military, or naval 
departments of the public service, except the President of the 
United States, before entering upon the duties of his office, and 
before being entitled to its salary, or other emoluments. On the 
24th of January 1865, Congress passed a supplementary act 
extending its provisions so as to embrace attorneys and counsel- 
lors of the courts of the United States. It provides that after 
its passage no person shall be admitted as an attorney and coun- 
sellor to the bar of the Supreme Court, and, after the 4th of 
March 1865, to the bar of any Circuit or District Court of the 
United States, or Court of Claims, or be allowed to appear and 
be heard by virtue of any previous admission, or any special 
power of attorney, unless he shall have first taken and subscribed 
the oath prescribed in the Act of July 2d 1862. The act also 
provides that the oath shall be preserved among the files of the 
court ; and if any person take it falsely he shall be guilty of per- 
jury, and, upon conviction, shall be subject to the pains and pen- 
alties of that offence. 

At the December Term of 1860, the petitioner was admitted as 
an attorney and counsellor of this court, and took and subscribed 
the oath then required. By the second rule, as it then existed, it 
was only requisite to the admission of attorneys and counsellors 
of this court, that they should have been such officers for the 
three previous years in the highest courts of the states to which 
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they respectively belonged, and that their private and professional 
character should appear to be fair. 

In March 1865, this rule was changed by the addition of a 
clause requiring the administration of the oath, in conformity with 
the Act of Congress. 

In May 1861, the state of Arkansas, of which the petitioner 
was a citizen, passed an ordinance of secession, which purported 
to withdraw the state from the Union, and afterwards, in the same 
year, by another ordinance, attached herself to the so-called Con- 
federate States, and by act of the congress of that confederacy 
was received as one of its members. 

The petitioner followed the state, and was one of her represen- 
tatives — first in the lower house, and afterwards in the senate, of 
the congress of that confederacy, and was a member of the senate 
at the time of the surrender of the confederate forces to the 
armies of the United States. 

In July 1865, he received from the President of the United 
States a full pardon for all offences committed by him by partici- 
pation, direct or implied, in the rebellion. He now produces this 
pardon, and asks permission to continue to practise as an attorney 
and counsellor of the court without taking the oath required by 
the Act of January 24th 1865, and the rule of this court, which 
he is unable to take, by reason of the oflices he held under the 
confederate government. He rests his application principally 
upon two grounds — 

1st. That the Act of January 24th 1865, so far as it affects his 
status in the court, is unconstitutional and void ; and, 

2d. That, if the act be constitutional, he is released from com- 
pliance with its provisions by the pardon of the President. 

The oath prescribed by the act is as follows : 

1st. That the deponent has never voluntarily borne arms against 
the United States since he has been a citizen thereof ; 

2d. That he has not voluntarily given aid, countenance, counsel, 
or encouragement to persons engaged in armed hostility thereto ; 

3d. That he has never sought, accepted, or attempted to exer- 
cise the functions of any office whatsoever, under any authority, or 
pretended authority, in hostility to the United States ; 

4th. That he has not yielded a voluntary support to any pre- 
tended government, authority, power, or constitution, within the 
United States, hostile or inimical thereto ; and 
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5th. That he will support and defend the Constitution of the 
United States against all enemies, foreign and domestic, and will 
bear true faith and allegiance to the same. 

This last clause is promissory only, and requires no considera- 
tion. The questions presented for our determination arise from 
the other clauses. These all relate to past acts. Some of these 
acts constituted, when they were committed, offences against the 
criminal laws of the country, and some of them may, or may not, 
have been offences, according to the circumstances under which 
they were committed, and the motives of the parties. The first 
clause covers one form of the crime of treason, and the deponent 
must declare that he has not been guilty of this crime, not only 
during the war of the rebellion, but during any period of his life 
since he has been a citizen. The second clause goes beyond the 
limits of treason, and embraces not only the giving of aid and 
encouragement of a treasonable nature to a public enemy, but 
also the giving of assistance of any kind to persons engaged in 
armed hostility to the United States. The third clause applies 
to the seeking, acceptance, or exercise not only of offices created 
for the purpose of more effectually carrying on hostilities, but 
also of any of those offices which are required in every commu- 
nity, whether in peace or war, for the administration of justice 
and the preservation of order. The fourth clause not only in- 
cludes those who gave a cordial, and active support to the hostile 
government, but also those who yielded a reluctant obedience to 
the existing order, established without their co-operation. 

The statute is directed against parties who have offended in any 
of the particulars embraced by these clauses. And its object is 
to exclude them from the profession of the law, or at least from 
its practice in the courts of the United States. As the oath pre- 
scribed cannot be taken by these parties, the act, as against them, 
operates as a legislative decree of perpetual exclusion. And 
exclusion from any of the professions or any of the ordinary avo- 
cations of life for past conduct can be regarded in no other light 
than as punishment for such conduct. The exaction of the oath 
is the mode provided for ascertaining the parties upon whom the 
act is intended to operate, and instead of lessening, increases its 
objectionable character. All enactments of this kind partake of 
the nature of bills of pains and penalties, and are subject to the 
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constitutional inhibition against the passage of bills of attainder, 
under -which general designation they are included. 

In the exclusion which the statute adjudges it imposes a pun- 
ishment for some of the acts specified which were not punishable, 
or may not have been punishable at the time they were committed ; 
and for other of the acts it adds a new punishment to that then 
prescribed, and it is thus brought within the further inhibition of 
the constitution against the passage of an ex post facto law. In 
the case of Cummings v. State of Missouri, just decided, we 
have had occasion to consider at length the meaning of a bill of 
attainder and of an ex post facto law in the clauses of the consti- 
tution forbidding their passage by the states, and it is unnecessary 
to repeat here what we there said. A like prohibition is con- 
tained in the constitution against enactments of this kind by 
Congress ; and the argument presented in that case against cer- 
tain clauses of the Constitution of Missouri is equally applicable 
to the Act of Congress under consideration in this case. 

The profession of an attorney and counsellor is not like an 
office created by an Act of Congress, which depends for its con- 
tinuance, its powers, and its emoluments upon the will of its 
creator, and the possession of which may be burdened with any 
conditions not prohibited by the constitution. Attorneys and 
counsellors are not officers of the United States ; they are not 
elected or appointed in the manner prescribed by the constitution 
for the election and appointment of such officers. They are offi- 
cers of the court, admitted as such by its order upon evidence of 
their possessing sufficient legal learning and fair private character. 
Since the statute of 4 Henry IV., c. 18, it has been the practice 
in England, and it has always been the practice in this country, 
to obtain this evidence by an examination of the parties. In this 
court the fact of the admission of such officers in the highest court 
of the states to which they respectively belong, for three years 
preceding their application, is regarded as sufficient evidence of 
the possession of the requisite legal learning, and the statement 
of counsel moving their admission sufficient evidence that their 
private- and professional character is fair. The order of admission 
is the judgment of the court that the parties possess the requisite 
qualifications as attorneys and counsellors, and are entitled to 
appear as such and conduct causes therein. From its entry the 
parties become officers of the court, and are responsible to it for 
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professional misconduct. They hold their office during good be- 
havior, and can only be deprived of it for misconduct ascertained 
and declared by the judgment of the court after opportunity to 
be heard has been afforded. Their admission or their exclusion 
is not the exercise of a mere ministerial power. It is the exercise 
of judicial power, and has been so held in numerous cases. It 
was so held by the Court of Appeals of New York in the matter 
of the application of Cooper for admission (22 N. Y. 81): 
" Attorneys and counsellors," said that court, " are not only 
officers of the court, but officers whose duties relate almost exclu- 
sively to proceedings of a judicial nature. And hence their 
appointment may, with propriety, be intrusted to the courts, and 
the latter in performing this duty may very justly be con- 
sidered as engaged in the exercise of their appropriate judicial 
functions." 

In Exparte Secombe, 19 How- 9> a mandamus to the Supreme 
Court of the territory of Minnesota to vacate an order removing 
an attorney and counsellor was denied by this court, on the ground 
that the removal was a judicial act. " We are not aware of any 
case," said the court, " where a mandamus was issued to an infe- 
rior tribunal commanding it to reverse or annul its decision where 
the decision was in its nature a judicial act and within the scope 
of its jurisdiction and discretion." And in the same case the 
court observed that " it has been well settled by the rules and 
practice of common-law courts that it rests exclusively with the 
court to determine who is qualified to become one of its officers, 
as an attorney and counsellor, and for what cause he ought to be 
removed." 

The attorney and counsellor being, by the solemn judicial act 
of the court, clothed with his office, does not hold it as a matter 
of grace and favor. The right which it confers upon him to 
appear for suitors, and to argue causes, is something more than a 
mere indulgence, revocable at the pleasure of the court, or at the 
command of the legislature. It is a right of which he can only 
be deprived by the judgment of the court, for moral or profes- 
sional delinquency. 

The legislature may undoubtedly prescribe qualifications for the 
office, with which he must conform, as it may, where it has exclu- 
sive jurisdiction, prescribe qualifications for the pursuit of any of 
the ordinary avocations of life. But to constitute a qualification 
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the condition or thing prescribed must be attainable, in theory at 
least, by every one. That which from the nature of things or the 
past condition or conduct of the parties, cannot he attained by 
every citizen, does not fall within the definition of the term. To 
all those by whom it is unattainable it is a disqualification which 
operates as a perpetual bar to the office. The question in this 
case is not as to the power of Congress to prescribe qualifications, 
but whether that power has been exercised as a means for the 
infliction of punishment, against the prohibition of the Constitu- 
tion. That this result cannot be effected indirectly by a state 
under the form of creating qualifications we have held in the case 
of Cummings v. The State of Missouri, and the reasoning by which 
that conclusion was reached applies equally to similar action on 
the part of Congress. 

These views are further strengthened by a consideration of the 
effect of the pardon produced by the petitioner, and the nature of 
the pardoning power of the President. 

The Constitution provides that the President " shall have power 
to grant reprieves and pardons for offences against the United 
States, except in cases of impeachment." — Art. II. sec. 2. 

The power thus conferred is unlimited with the exception 
stated. It extends to every offence known to the law, and may 
be exercised at any time after its commission, either before legal 
proceedings are taken, or during their pendency, or after convic- 
tion and judgment. This power of the President is not subject 
to legislative control. Congress can neither limit the effect of 
his pardon, or exclude from its exercise any class of offenders. 
The benign prerogative of mercy reposed in him, cannot be fet- 
tered by any legislative restrictions. 

Such being the case, the inquiry arises as to the effect and 
operation of a pardon, and on this point all the authorities concur. 
A pardon reaches both the punishment prescribed for the offence, 
and the guilt of the offender ; and when the pardon is full, it 
releases the punishment and blots out of existence the guilt, so 
that in the eye of the law the offender is as innocent as if he had 
never committed the offence. If granted before conviction it 
prevents any of the penalties and disabilities consequent upon 
conviction from attaching ; if granted after conviction it removes 
the penalties and disabilities and restores him to all his civil 

Vol. XV.— 19 
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rights ; it makes him, as it were, a new man, and gives him a new 
credit and capacity. 

There is only this limitation to its operation : it does not 
restore offices forfeited, or property or interests vested in others 
in consequence of the conviction and judgment: 4 Blackstone 
402; 6 Bacon's Abr., tit. Pardon; Hawkins, book 2, ch. 37, 
§§ 34 and 54. 

The pardon produced by the petitioner is a full pardon " for 
all offences by him committed arising from participation, direct 
or implied, in the rebellion," and is subject to certain conditions 
which have been complied with. The effect of this pardon is to 
relieve the petitioner from all penalties and disabilities attached 
to the offence of treason, committed by his participation in the 
rebellion. So far as that offence is concerned he is thus placed 
beyond the reach of punishment of any kind. But to exclude 
him, by reason of that offence, from continuing in the enjoyment 
of a previously acquired right, is to enforce a punishment for that 
offence notwithstanding the pardon. If such exclusion can be 
effected by the exaction of an expurgatory oath covering the 
offence, the pardon may be avoided, and that accomplished indi- 
rectly which cannot be reached by direct legislation. It is not 
within the constitutional power of Congress thus to inflict punish- 
ment beyond the reach of executive clemency. From the peti- 
tioner, therefore, the oath required by the act of January 24th, 
1865, could not be exacted, even if that act were not subject to 
any other objection than the one thus stated. 

It follows from the views expressed that the prayer of the 
petitioner must be granted. 

And the amendment of the second rule of the court, which 
requires the oath prescribed by the Act of January 24th, 1865, 
to be taken by attorneys and counsellors, having been unadvisedly 
adopted, must be rescinded. 

And it is so ordered. 

Wayne, Nelson, Grier, and Clifford, JJ., concurred. 
Chase, C. J., Miller, Swayne, and Davis, JJ., dissented. 

In compliance with a very generally do not intend to offer any comments 

expressed desire, we have given a pro- upon it, though the dissent of four judges 

minent place to the foregoing opinion might seem to invite criticism or at least 

at the earliest practicable moment. We a very close scrutiny of the decision by 
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a bare majority of one. The minority 
delivered through Justice Miller a 
dissenting opinion, of which we regret 
that we have not yet seen the official 
text, but we presume the same ground 
is taken, substantially, as that assumed 
by Chief Justice Cartter of the Su- 
preme Court of the District of Columbia, 
in Ex parte Magnifier, which we print 
post, p. 292. We propose, however, to 
take this opportunity to notice briefly 
one or two cases which, like the fore- 
going, possess a special interest at this 
time from their political as well as their 
legal character, but which are too long 
to be given entire. 

I. The case of Cummings v. The 
State of Missouri was a writ of error 
to the Supreme Court of Missouri, which 
brought up the consideration of the con- 
stitutionality of the test oath established 
by the Constitution of Missouri, and 
raised substantially the same question 
as that in the principal case, except that 
the Missouri test oath was far more 
inquisitorial and severe than that pre- 
scribed by the Act of 1862, and was 
established by a state constitution instead 
of by Act of Congress. The court, by 
Justice Field, examined very critically 
the provisions of the oath, which in its 
terms, inquired not only into the acts, 
but the sympathies and desires in refer- 
ence to the rebellion, of those for whom 
it was prescribed. The learned judge 
then proceeded to show that this oath 
was not merely the establishment of a 
test of qualifications for certain offices or 
professions, but was in its nature essen- 
tially punitive, and, therefore, contrary 
to the provision of the Constitution of 
the United States, which declares that 
no state shall pass a bill of attainder or 
ex post facto law. The judgment of the 
Supreme Court of Missouri was therefore 
reversed. 

II. In Avera v. Robertson and other 
cases, argued and decided together in the 
Circuit Court of the Seventh Judicial 



District of Mississippi, the question was 
raised of the validity of contracts based 
on Confederate Treasury Notes. The 
court (Hon. Alex. M. Clayton, J.), 
considered very elaborately the status of 
the late Confederacy as a government 
de facto, recognised as such and as a 
belligerent, not only by foreign nations, 
hut by the United States Government 
itself. The opinion then shows that on 
the fall of the Confederacy the United 
States, as conqueror, had full power 
over the laws and property of the people 
of the conquered states, but that the 
Government had, in accordance with the 
usage of nations, left untouched most 
of the municipal laws of the Southern 
States regulating private rights, but had 
swept away and ignored the whole 
political system and laws of the over- 
thrown Confederacy. The result of this 
argument we give in the words of the 
court : — " The issuance of treasury notes 
by the Congress of the Confederate 
States was done by virtue of the war 
power in the Constitution, and was ah 
exercise of a belligerent right. I have 
so held at this court in regard to the 
legal tender notes of the United States. 
Indeed, almost every act of the Confed- 
erate Congress related to the conduct of 
the war, and to the means necessary to 
give it the greatest aid and efficiency. 
These all sunk with the Confederacy. 
The political and civil rights of the 
people of the South depend on the pro- 
visions of the new or altered system, in 
the absence of treaty stipulations on the 
subject. The abolition of the whole 
rebel debt, as it is called by the superior 
power — the extinction of the govern- 
ment which created it — and the annul- 
ment of all the laws which ever gave it 
vitality, make it impossible to recover 
upon the notes themselves. And this 
condemnation adheres to them even in a 
secondary transaction. Whatever the 
abstract right may be, a remedy could 
not be administered by a court, organized 
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by permission of the conqueror, and laws, affecting private property only, 

bound by the provisions of the Constitu- and have not been touched by the con- 

tion of the United States. quering power. 

" The same reasoning applies with all " The foregoing views derive con- 
its force to the suit brought to recover firmation from the fact, that when a 
the amount agreed to be paid for a sub- statute is repealed, it must be considered 
stitute to serve in the Confederate army ; as to all transactions in fieri (unexe- 
and the same result must follow. In cuted), as closed, or as never having 
neither of these cases can a suit be sus- had existence. But when there is an 
tained. exception in favor of existing rights or 

" But the statutes passed by the legis- remedies, or where rights have become 

lature of this state to suspend the opera- vested and perfected, under the old law, 

tion of the statutes of limitation during the repealed statute as to these must still 

the war, were in my estimation valid be considered in force : Blackwell on 

and binding. They were municipal Tax Titles 553." J. T. M. 



Supreme Court of the District of Columbia. 
EX PARTE MAGRUDER. 

This court has an inherent right to regulate the terms upon which attorneys shall 
be admitted to its bar. It had, therefore, the right to prescribe as a qualification 
for admission to its bar, the taking of an oath similar to that established by the 
Act of Congress of July 2d 1862, for officers of the United States. 

The decision of the Supreme Court of the United States, in Ex parte Garland, 
that the Act of Congress of January 24th 1865, is unconstitutional, does not entitle 
a person to admission to the bar of this court without taking the oath prescribed 
by the rules of the court. 

This was a motion on the application of Allen B. Magruder 
and others, for admission to the bar of this court, connected 
with a motion to rescind the rule which provides that each appli- 
cant for admission to the bar shall, before being admitted, take 
an oath, similar to that prescribed by the Act of Congress of 
July 2d 1862, for officers of the United States. 

Magruder, P. P., and Bradley, for the motion. 

JUnoch Totten, contra\ 

Cartter, 0. J. — The consideration of the subject in the order 
of the application suggests the inquiry whether the applicant is 
eligible to admission irrespective of the oath. His history in this 
connection, as rendered by himself, makes him a citizen of the 
District of Columbia immediately antecedent to the outbreak of 
the rebellion, and a member of the bar of the former Circuit 



